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The market entities, as rational-economic men, are endowed with great impetus to 
maximize their own interests. Commercial banks are important market participants. In 
the process of economic transactions, they adopt unusual legal forms, by taking 
advantages of the differences, incoordination or the loopholes of the regulatory 
system, so as to reduce the regulatory burden and obtain excess returns. This is so 
called regulatory arbitrage. Regulatory arbitrage, which is regarded as the “financial 
alchemy” for excess returns, is a kind of "practical reason" of commercial banks 
implemented under the principle of benefit-orientation, featured by complexity, 
variability, and concealing. Commercial banks’ pursuit for regulatory arbitrage often 
synchronizes with financial innovation and corresponds to private autonomy and 
freedom of contract in forms and reflects the logic of capital rights of liberalization, 
but it also brings a lot of negative effects. It is even considered to be a critical factor 
for the international financial crisis in 2008. With the prevention and regulation of 
financial risks as the principal issue, the author tries to explore the ways to regulate 
regulatory arbitrage by tracking the basic rules of regulatory arbitrage in commercial 
banks.  
The paper is divided into three parts: introduction, the body and conclusion. The 
body contains four chapters, including the in-depth discussion about the basic theory, 
system and practice of legal regulation to the regulatory arbitrage, as well as the 
progresses and improvements in our country, which are outlined as follows: 
Chapter One interprets the theoretical definition of regulatory arbitrage in 
commercial banks and analyses its legal regulation. In pursuit of excess returns, 
commercial banks avoid specific regulatory constraints by using the differences, 
conflicts and the inconsistency of regulatory density in the regulatory system. Such 
regulatory arbitrage is widespread in financial market. Formally, regulatory arbitrage, 














essence, it is the expansion of capital rights, which may deviate from the principle of 
fair competition and is in suspicious of abuse of rights. From the practical results, 
regulatory arbitrage may weaken the effective banking supervision of institutional 
arrangements, accumulate financial systemic risk and exacerbate the negative external 
effects of commercial banks. It is difficult for the market to adjust. Therefore, it is 
necessary and legitimate to legally regulate commercial banks’ regulatory arbitrage. 
Chapter Two discusses causes of regulatory arbitrage in commercial banks and 
approaches to achieve it. It is hard to grasp the rule, since the regulatory arbitrage has 
been in the financial system for a long time with complex causes and diverse forms. 
From the perspective of financial law, the severe pressure of capital regulation under 
prudential regulation, causes for regulatory arbitrage include: the loopholes in capital 
regulatory rules, the incompletion of regulatory system and the failure of 
accountability mechanisms. Regulatory arbitrage in commercial banks often 
synchronizes with financial innovation. Typical approaches for commercial banks’ 
regulatory arbitrage include: asset securitization, shadow banking, "cherry picking" or 
cross-border transfer of capital. Understanding the causes and approaches of 
regulatory arbitrage will lead to a better implementation of its legal regulation. 
Chapter Three gives analysis and comments on the institutional framework of 
legal regulation of regulatory arbitrage in commercial banks. Macro-prudential 
supervision regime, capital regulation, regime of legal restriction on financial 
innovation and coordination mechanism of financial supervision are the basic 
framework to the legal regulation of regulatory arbitrage .In the post-crisis era, the 
international community has been centring on aforementioned institutional framework 
to carry out significant financial reform, involving with upgrading regulatory 
standards, reinforcing regulatory constraints, bridging regulatory gaps, promoting 
coordination, and filling in loopholes. It is expected that the risk of regulatory 
arbitrage will be reduced through the improvement of financial regulatory system. 
The Basel Committee also has been making an all-round reform in banking regulation 
and supervision, trying to diminish the conflicts between globalization and localized 















inhibiting regulatory arbitrage and avoiding the doomful crisis. Financial regulatory 
reform is a systematic, complex and long-term project. The “crisis-driven” regulatory 
reform in relevant countries and regions is needed to be closely concerned. 
Chapter Four focuses on the perfection of legal regulation about China’s 
regulatory arbitrage in commercial banks. Compared with developed countries, 
China's commercial banking system is different greatly in respects of scale, structure, 
complexity and regulatory framework. The regulatory arbitrage in China’s 
commercial banks has unique characteristics. In recent years, commercial bank 
businesses, such as financing businesses and inter-bank transactions, have developed 
rapidly, but most of them are mainly in pursuit for regulatory arbitrage, which is a 
ticking time bomb and has aroused vigilance and attention of regulators. Under such 
circumstances, regulators continually increase the regulatory pressure in order to 
diminish financial risks. From the perspective of "regulatory dialectic", the "game" 
between commercial banks and regulatory agencies will continue. In face of the 
challenges of regulatory arbitrage, we have to adhere to the basic principles that 
substance goes beyond forms, incentive compatibility, and combination of 
principles-based regulation and rules-based regulation. Further more, we need to 
optimize the laws, improve the regulatory system, perfect the supervision and 
coordination mechanism and strengthen the supervision of financial innovation, thus 
the goal of effective regulating regulatory arbitrage in commercial banks’ will finally 
be realized. 
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